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Bef ore GARWOOD, JOLLY, and CLEMENT, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

This case requires us to determine the effect of an
individual’s illiteracy on the enforcenent of an arbitration
agreenent, which the individual admts he signed, but because of
hisilliteracy, denies he understood. The district court held that
the individual’s illiteracy, <coupled with a lack of oral
di scl osure, rendered t he agreenent procedural ly unconsci onable. W
conclude the district court erred and REVERSE

I

Washi ngt on Mutual Fi nance G oup (“WMFi nance”) is a financi al
institution providing, anong other things, consuner credit
servi ces. John Phinizee, WIllie Curry (“Curry”), Beulah Tate
(“Tate”), Violet Smth (“Smth”), John Bailey (“Bailey”) and Hel en
Spel lman (“Spellman”) (collectively “the Illiterate Appellees”)
obt ai ned | oans fromWMJ Fi nance or its predecessors. As part of the
sane transaction, the Illiterate Appellees al so purchased credit,
life, disability, and property i nsurance fromAneri can Bankers Life
Assurance Conpany of Florida, Anmerican Security |Insurance Conpany,
Union Security Life Insurance Conpany and Anerican Bankers
| nsurance Conpany  of Florida (collectively “the Insurer
Appel lants”). Each of the llliterate Appellees signed an agreenent

to arbitrate any disputes they mght have with WM Finance.
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Sonetine thereafter, a dispute did arise. The Illiterate
Appel l ees and Mriah Phinizee, wife of Illiterate Appellee John
Phi ni zee,! sued WM Finance and the Insurer Appellants in
M ssi ssippi state court, alleging primarily that they were sold and
charged for insurance that they did not need or want. In response,
VWM Fi nance brought separate federal actions under the Federal
Arbitration Act (FAA)2 against the Illiterate Appellees and Mri ah
Phi ni zee, seeking an order staying the state actions and conpel |i ng
the appellees to arbitrate their disputes. The Insurer Appellants,
who were al so defendants in the state court suit, intervened. The
district court consolidated the cases into the instant one.

The district court was persuaded by the Illiterate Appellees’

argunents. It found that they were illiterate and that VWM Fi nance

M riah Phinizee did not sign an arbitration agreenent with \W
Fi nance. She clains to have co-signed the |loan and insurance
docunents al ong with her husband, a clai mthat WM Fi nance di sput es.
It is undisputed, however, that her husband signed an arbitration
agreenent in connection with these sane docunents.

°The FAA, 9 U.S.C. § 4, reads:

A party aggrieved by the alleged failure,
neglect, or refusal of another to arbitrate
under a witten agreenent for arbitration may
petition any United States district court

for an order directing that such arbitration
proceed in the manner provided for in such
agreenent. . . . [Upon being satisfied that
t he maki ng of the agreenent for arbitration or
the failure to conply therewith is not in
i ssue, the court shall nmake an order directing
the parties to proceed to arbitration in
accordance with the terns of the agreenent.
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never specifically informed themthat they were signing arbitration
agreenents. The district court went on to conclude that these
circunstances rendered the arbitration agreenents procedurally
unconsci onabl e and therefore unenforceable. The district court
also found that Mriah Phinizee did not sign an arbitration
agreenent and therefore could not be conpelled to arbitrate.
Accordingly, the district court denied WM Finance’s notion to
conpel arbitration, denied the Insurer Appellants’ notion for
summary judgnent, and granted the Illiterate Appellees’ notion to
di sm ss.

On appeal, WM Fi nance and the Insurer Appellants argue that
the district court erred in three ways. First, they contend that
the district court failed to correctly apply M ssissippi state | aw
Second, they assert that the district court procedurally erred
because it relied on facts outside the pleadings, yet failed to
convert the notion to dismss into a notion for summary judgnent.

Furthernmore, in this respect, it did not allow for adequate
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di scovery.® Finally, they argue that the district court erred in
refusing to conpel Mriah Phinizee to arbitrate her clains.
|1
W review a grant or denial of a petition to conpel

arbitration pursuant to 8 4 of the FAA de novo. WIl-Drill

Resources, Inc. v. Sanmson Resources Co., 352 F.3d 211, 214 (5" Cir

2003). “The FAA expresses a strong national policy favoring
arbitration of di sput es, and all doubts concerning the
arbitrability of claims should be resolved in favor of

arbitration.” Prinerica Life lns. Co. v. Brown, 304 F.3d 469, 471

(5" Cir. 2002). Courts conduct a bifurcated inquiry to determn ne
whet her parties should be conpelled to arbitrate a dispute. |d.
First, the court nust determ ne whether the parties agreed to
arbitrate the dispute. Once the court finds that the parties
agreed to arbitrate, it nust consider whether any federal statute
or policy renders the clains nonarbitrable. 1d. |In this case, the
district court based its refusal to conpel arbitration on a finding

that there was no valid or enforceable arbitration agreenent

3Specifically, the Insurer Appellants contend that the
district court relied on facts outside of the pleadings in
determning that the Illiterate Appellees were in fact illiterate.
Accordingly, the Insurer Appellants assert that the notion to
di sm ss shoul d have been converted to a notion for summary judgnent
and they shoul d have been permtted discovery on the issue of the
Illiterate Appellees’ purported illiteracy. It appears that the
district court didin fact rely on facts outside the pleadings in
sone aspects. However, we do not need to address this issue given
our conclusion that the appellees’ illiteracy, evenif established,
was insufficient to invalidate the arbitrati on agreenents.

6
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between the parties. It did not find, nor do the Illiterate
Appel | ees now argue, that the arbitration clause here is rendered
unenforceable by any contrary federal statute or policy.
Accordi ngly, the sole question presented by this appeal is whether
the arbitration agreenent admttedly signed by the Illiterate
Appel l ees is valid.

The purpose of the FAAis to give arbitration agreenents the
same force and effect as other contracts -- no nore and no | ess.

9 US C 8§82 See Pennzoil Exploration and Production Co. v. Ranto

Energy Ltd., 139 F.3d 1061, 1064 (5'" Gr. 1998) (“Arbitration is

a matter of contract between the parties”). Accordingly, in
determ ning whether the parties agreed to arbitrate a certain
matter, courts apply the contract |law of the particular state that

governs the agreenent. First Options of Chicago, Inc. v. Kaplan,

514 U. S. 938, 944 (1995). Both parties acknow edge that this neans
M ssi ssippi state | aw applies here.
Under M ssissippi |aw, a contract can be unconsci onable in one

of two ways: procedurally and/or substantively. Russel |l wv.

Perf ormance Toyota, Inc., 826 So.2d 719, 725 (M ss. 2002). As the

district court correctly recognized, because the Illiterate
Appel | ees’ argunent attacks the formation of the agreenent to
arbitrate and not the substance of the agreeenent itself, the issue
here is of the procedural variety. Procedural unconscionability is

proved by showng “a |ack of know edge, |ack of voluntariness,
i nconspi cuous print, the use of conplex legalistic |anguage,

7
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disparity in sophistication or bargaining power of the parties
and/or a lack of opportunity to study the contract and inquire
about the contract terns.” 1d. (citations omtted). There are no
all egations here that the Illiterate Appellees were coerced into
signing the arbitration agreenents in question, nor is the
conplexity of the |legal |anguage, conspicuousness of the print or
the relative bargai ning power of the two parties in dispute here
today. Evidently recognizing the absence of these nore custonary
grounds, the district court based its finding of procedural
unconscionability onits conclusion that the Illiterate Appellees’
professed illiteracy rendered them unable to conprehend the
arbitration agreenent and that they therefore |acked any form of
know edge about the agreenent when they signed it. The district
court al so appeared to rest its finding of unconscionability on the
fact that WM Fi nance failed specifically to informthe Illiterate
Appel | ees that they were signing an arbitration agreenent after the
I1literate Appellees had i nfornmed WM Fi nance of their inability to
read.

We find both bases of the district court’s unconscionability
concl usi on unsupported by M ssissippi |aw First, the district
court erred in concluding that the Illiterate Appellees’ inability
to read rendered t hemi ncapabl e of possessi ng adequat e know edge of
the arbitration agreenent they signed. The M ssissippi Suprene
Court has held that, as a matter of law, an individual’s inability
to understand a contract because of his or her illiteracy is not a

8



Case: 02-60816  Document: 0051481503 Page: 9 Date Filed: 03/19/2004

sufficient basis for concluding that a contract is unenforceable.

See M xon v. Sovereign Canp, WO W, 125 So. 413, 415 (M ss. 1930)

(noting that “the suggestion of illiteracy cannot prevail, for the
mani f est reason that there cannot be two separate departnents in
the I aw of contracts, one for the educated and another for those
who are not”). This case is an old one, but its holding has never
been contested and accords with subsequent M ssissippi Suprene
Court cases presenting simlar issues. For exanple, M ssissippi
courts have consistently held that parties to an i nsurance contract
have an affirmative duty to read that contract and thus, know edge
of the contract’s terns is inputed to those parties irrespective of
whet her they read the contract. In Russell, the M ssissippi
Suprene Court found that “[i]n M ssissippi, a person is charged
with knowi ng the contents of any docunent that he executes.” 826
So.2d at 726. Therefore, “[a] person cannot avoid a witten
contract which he has entered into on the ground that he did not

read it or have it read to him” J. R Watkins Co. v. Runnels, 172

So.2d 567, 571 (Mss. 1965) (enphasis added). See Tel -Com

Management, Inc. v. Wavel and Resort Inns, Inc., 782 So.2d 149, 153

(Mss. 2001) (holding that “[t]o permt a party when sued on a
witten contract, to admt that he signed it . . . but did not read
it or knowits stipulations would absolutely destroy the val ue of

all contracts”); see also Haggans v. State FarmFire & Cas. Co.,

803 So.2d 1249 (M ss. 2002); Cherry v. Anthony, G bbs, Sage, 501

So.2d 416 (M ss. 1987).
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The sanme concl usi on has been reached by this court and ot her

federal courts construing M ssissippi |aw See, e.q9., Ross v.

Citifinancial, Inc., 344 F.3d 458, 464-66 (5" Cir. 2003) (holding

that under M ssissippi |aw, signatories to a contract are under an
obligation to read the contract before signing it and thus, “are
bound as a nmatter of |aw by the know edge of the contents of a
contract in which they entered notw thstanding whether they

actually read the policy”) (citations omtted); Anerican Heritage

Life Ins. Co. v. Lang, 321 F.3d 533, 537 (5'" Cir. 2003) (holding

that under Mssissippi law, “illiteracy alone is not a sufficient
basis for the invalidation of an arbitration agreenent”); D xon v.

First Famly Fin. Servs. Inc., No. 3:01-CVv-137BN, 2003 W. 21788959,

at *3 (S.D. Mss. July, 15, 2003) (holding that, given a person’s
affirmative obligation to read a contract under M ssissippi |aw,
“[a] person who cannot read has a duty to find soneone to read the
contract to hint) (citations and quotations omtted). Accordingly,
we hold that under Mssissippi law, the inability to read and
understand the arbitration agreenent does not render the agreenent
unconsci onabl e or ot herw se unenforceabl e.

W simlarly reject the district court’s holding that the
agreenent is unconscionabl e and unenforceabl e because WM Fi nance
failed specifically to informthe Illiterate Appellees that they
were signing an arbitration agreenent after having been nade aware
of the Illiterate Appellees’ inability to read. As we previously
have noted, M ssissippi |aw charges parties to a contract with the

10
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obligation to read that contract or “have it read to [then],”

Russell, 826 So.2d at 726, and does not permt such a party “to
admt that he signed it . . . but did not read it or know its

stipulations.” Tel-ComMnagenent Inc., 782 So.2d at 153. W find

no authority supporting the district court’s assertion that
illiteracy renoves this affirmative obligation froma signatory.
Finally, we reject the Illiterate Appell ees’ argunent -- nade
and rejected already by the district court and then raised here
again on appeal -- that the arbitration clause is procedurally
unconsci onabl e because WM Fi nance m srepresented the nature of the
arbitration clause they signed. Specifically, the Illiterate
Appel l ees contend that prior to signing the docunents related to
the | oan and i nsurance which included the arbitration cl ause, they

i nformed WM Fi nance that they could not read and inquired as to the

nature of the docunents they were signing. The Illiterate
Appel | ees assert that WM Finance’s reply -- that they were signing
i nsurance and finance papers -- constituted a m srepresentation

that fraudulently induced them into signing the arbitration

agreenent .

11
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W reject this argunent for two reasons.? First, the
representati ons nade by WM Fi nance here cannot be characterized as
fraudulent. The record does indicate that at |east sone of the
Illiterate Appellees asked questions about the nature of the
docunents they were signing. However, these questions were genera
innature, i.e., they were not directed at any particul ar docunent
in the package of docunents they were signing, but referenced the
general nature of all the docunents, and were net with a general
response: you are signing insurance and financial paperwork. This
response is not plainly msleading. |Indeed, there is no evidence
in the record that WM Fi nance was ever directly asked about the
arbitration agreenent itself. W thus find no basis to support the
IIliterate Appellees’ claimthat they were msled regarding the

contents of the arbitration agreenent they signed.

“WM Finance contends that the question of whether the
I[Iliterate Appellees were fraudulently induced into signing the
arbitration agreenent is not properly before us, but should be
determ ned by the arbitrator. They cite Prima Paint Corp. v. Flood
& Conklin Mg. Co., 388 U S. 395 (1967) and Prinerica Life Ins. Co.
v. Brown, 304 F.3d 469 (5th Cr. 2002) for this proposition. This
argunent, however, m scharacterizes the hol di ng of these two cases.
Prinerica did hold that a clai mof fraudul ent i nducenent shoul d be
submtted to the arbitrator. However, it did so only after noting
that the fraudul ent i nducenent claimasserted there applied to the
entire contract and was therefore “part of the underlying dispute
between the parties which, inlight of Prima Paint and its progeny,
must be submtted to the arbitrator.” 304 F.3d at 472. In
contrast, where, like here, “the defense relates specifically to
the arbitration agreenent,” a federal court may consider the
gquestion as it “relates to the naking and performance of the
agreenent to arbitrate.” [|d. (citations and quotations omtted).

12
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Second, and nore inportant to our reasoning in this appeal,
any i naccurate i npressi ons WMFi nance’ s statenents nmay have created
woul d indisputably have been cleared up had the Illiterate
Appel l ees sinply conplied with their legal obligation to read the
contract or have it read to them The M ssissippi Suprenme Court
has indicated that parties to a contract “wll not as a genera
rule be heard to conplain of an oral m srepresentation the error of
whi ch woul d have been di scl osed by reading the contract.” Godfrey,

Bassett & Kuykendall Architects, Ltd. v. Hunti ngton Lunber & Supply

Co., Inc., 584 So.2d 1254, 1257 (Mss. 1991); Ross, 344 F.3d at

464- 65. The arbitration agreenent here was not hidden or
di sguised; it was printed on a separate docunent headlined by the
foll ow ng phrase in prom nent, all-caps print: “ALTERNATI VE DI SPUTE
RESOLUTI ON AGREEMENT.” Had the Illiterate Appellees had soneone
read the docunent to them the nature of the docunent they were
signing would have been clear. However, in each case, the
Illiterate Appellees failed to do this. Accordingly, there is no
basis in Mssissippi law for not enforcing the arbitration
agreenents here.
11

Havi ng found enforceable arbitration agreenents, we need not
address further WM Fi nance and the Insurer Appellants’ argunent
that the district court inproperly granted the Illiterate
Appel l ees’ notion to dismss the conplaint. The granting of this
nmoti on was prem sed on the district court’s finding that there was

13
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no enforceable arbitration agreenent. As we have determ ned this
prem se to be incorrect, the granting of the Illiterate Appellees’
nmotion to dism ss i s REVERSED
|V
Finally, we turn to the district court’s holding that Mriah

Phi ni zee could not be conpelled to arbitrate her claim because
al though her husband signed the agreenent, she never did so
hersel f.> WM Fi nance and the I nsurer Appellants argue that even if
Mriah Phinizee did not sign an arbitration agreenent, she is
nevertheless bound to its ternms under ordinary principles of
contract and agency | aw. We agree. As the Second Circuit has
accurately noted, while arbitration is contractual by nature:

It does not follow . . . that wunder the

[ Federal Arbitration] Act an obligation to

arbitrate attaches only to one who has

personally signed the witten arbitration

provision. [W have nmade] clear that a

nonsignatory party my be bound to an

arbitration agreenent if so dictated by the

ordinary principles of contract and agency.

Thonson-CSF, S.A. v. Anmerican Arbitration Ass’'n, 64 F.3d 773, 776

(2d Gr. 1995) (citations and quotations omtted). See also

Gigson v. Creative Artists Agency L.L.C, 210 F.3d 524, 527 (5t

SMriah Phinizee did not obtain any |oans or credit insurance

from WM Finance herself. She is suing on l|loans and credit
i nsurance her husband obtained, which she clains that she co-
si gned. VWM Fi nance disputes this fact, claimng that Mriah

Phi ni zee never co-signed any of the obligations she is now suing
under. Either way, however, Mriah Phinizee' s entire case hinges
on rights arising from her husband’s loan and credit insurance
transactions as those contractual transactions form the factua
basi s of each of her cl ains.

14
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Cir. 2000) (recognizing that arbitration can be conpel | ed even when
all parties are not signatories to the agreenent).

Thus, the i ssue before us concerns whether Mriah Phinizee is,
under ordinary principles of contract |aw, bound to the terns of
the arbitration agreenent signed by her husband, but not by her.
VWM Fi nance and the Insurer Appellants correctly point out that al
of Mriah Phinizee's clains against them arise directly fromthe
| oans her husband obt ai ned from WM Fi nance and the credit insurance
he bought in connection wth those |oans. They thus assert that
the arbitration agreenent her husband signed is operabl e agai nst
her under the principle of equitable estoppel, which precludes a
party fromclaimng the benefits of a contract whil e sinultaneously
attenpting to avoid the burdens that contract inposes as well. W
agr ee.

Numerous federal circuit courts, including this one, have
recogni zed the operation of the doctrine of equitable estoppel on

non-signatories in an arbitration context. See, e.q., Dom nium

Austin Partners, L.L.C v. Enerson, 248 F.3d 720, 728 (8'" Gir.

2001); Gigson, 210 F.3d at 527; |International Paper Co. V.

Schwabedi ssen Maschi nen & Anl agen GVBH, 206 F.3d 411, 417-18 (4t

Cir. 2000); Thonmson-CSF, 64 F.3d at 778; Sunkist Soft Drinks, Inc.

V. Sunkist Gowers, Inc., 10 F.3d 753, 756-58 (11t" Cir. 1993);

Hughes Masonry Co., Inc. v. Greater Cark County Sch. Bl dg. Corp.

15
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659 F.2d 836, 838-39 (7" Gir. 1981).% In International Paper, the

Fourth G rcuit expl ained:

In the arbitration context, the doctrine [of
estoppel] recognizes that a party nmy be
estopped from asserting that the |ack of his
signature on a witten contract precludes
enforcenment of the contract's arbitration
cl ause when he has consistently maintained

5ln determning whether a party should be conpelled to
arbitrate its clains agai nst anot her, we acknow edge that whet her
a court should apply state law or “the federal substantive |aw of
arbitrability,” Mdses H Cone Meni|l Hosp. v. Mercury Constr. Corp.,
460 U. S. 1, 24 (1983), is often an uncertain question. That said,
nearly all federal circuit courts faced with the specific question

posed by Mriah Phinizee -- nanely, to what extent a non-signatory
i's bound by an arbitration provision contained in a contract sheis
suing under -- have applied the federal substantive |aw of

arbitrability to resolve the issue. See, e.d., Dom nium Austin
Partners, 248 F.3d at 728; &Gigson, 210 F.3d at 527; |nternational
Paper Co., 206 F.3d at 417-18; Thonson-CSF, 64 F.3d at 778; Sunki st
Soft Drinks, 10 F.3d at 756-58;, Hughes Masonry Co., 659 F.2d at
838-39. But see Fleetwood Enterprises, Inc. v. Gaskanp, 280 F.3d
1069, 1074-75 (5'" Cr. 2002) (applying Texas law to determ ne
whet her a particular non-signatory was bound by an arbitration
agreenent). In explaining its conclusion that federal substantive
| aw applied, the International Paper court reasoned that because
the determnation of whether a non-signatory is bound by an
arbitration provision “presents no state |aw question of contract
formation or wvalidity,” a court should “look to the federal
substantive |law of arbitrability to resolve this question.” 206
F.3d at 417 n. 4. W agree with this analysis and thus find it
appropriate to apply the doctrine of equitable estoppel as outlined
by federal courts without reference to Mssissippi |aw. However,
we also note there is no reason to think M ssissippi |aw would
conpel a different result in this case; although no M ssissippi
court has ever explicitly applied equitable estoppel in this
context, the M ssissippi Suprene Court has clearly held that
parties can be conpelled to arbitrate disputes regardless of
whet her they are signatories to the arbitration agreenent. See
Smth Barney, Inc. v. Henry, 775 So.2d 722, 727 (M ss. 2001) (“[We
have held that a witten agreenent to arbitrate does not
necessarily have to be signed by both parties.”) (quoting Collins
v. Merrill Lynch, Pierce, Fenner & Smth, Inc., 561 So.2d 952, 956
(La. Ct. App. 1990)).

16
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that other provisions of the sane contract
shoul d be enforced to benefit him To allow
[a plaintiff] to claim the benefit of the
contract and sinultaneously avoid its burdens
woul d both di sregard equity and contravene the
pur poses under | yi ng enact nent of t he
Arbitration Act.

International Paper Co., 206 F.3d at 418 (citations and quotations

omtted).

Restated, the doctrine of estoppel prevents a party from
“having it both ways.” Gigson, 210 F.3d at 528. Yet this is
precisely what Mriah Phinizee is attenpting to do here: sui ng
based upon one part of a transaction that she says grants her
rights while sinmultaneously attenpting to avoid other parts of the
sane transaction that she views as a burden -- nanely, the
arbitration agreenent. W find that the doctrine of equitable
estoppel acts to prevent her from taking such inconsistent
positions.” Accordingly, we REVERSE the district court’s denial of
VWM Finance and the Insurer Appellants’ notion to conpel Mriah
Phi ni zee to arbitrate her clains.

\Y

In conclusion, we hold that the district court erred in
holding that the arbitration agreenents are procedurally
unconsci onabl e and t herefore, unenforceable. W also hold that the
district court erred in not enforcing the arbitration agreenent

agai nst Mriah Phinizee. Accordingly, we REVERSE the district

W& shoul d note that Mriah Phinizee fails to respond to these
argunents in her brief on appeal.

17
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court’s denial of WM Finance’s notion to conpel arbitration and
REMAND for entry of an order conpelling arbitration for all parties
tothis action. W also REVERSE the district court’s grant of the
appel l ees’ notion to dismss.

REVERSED and REMANDED FOR ENTRY OF JUDGVENT.

18
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